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[. INTRODUCTION

The case of Rockwell International Corp. v. United States, currently before
the United States Supreme Court, presents a big question in a seemingly small
case." The Court’s decision in this matter will set a standard under the federal
False Claims Act (FCA) that will affect how the government addresses the
multi-billion-dollar problem of companies who cheat the federal government
under their contracts or federal programs.”> The case is not about Rockwell’s
guilt—a jury has already found that Rockwell knowingly submitted false claims
under its federal contract.

Rather, the primary question is whether a private plaintiff who files and
participates in the civil action under the FCA is barred from receiving a share of
the government’s recovery under the Act’s public disclosure bar.” The parties
to the Rockwell case essentially agree that the allegations of fraud were
“publicly disclosed” prior to the private party plaintiff filing the action on
behalf of the government; therefore, the private plaintiff must demonstrate that

1. Rockwell Int’l Corp. v. United States, Docket No. 05-1272, certiorari granted Sept. 26,
2006. See www.supremecourtus.gov/docket/05-1272.htm. In its brief, Rockwell is not asking
the Court to reverse the finding that it violated the FCA. Rather, it argues that the private party
is not entitled to receive a share from the government’s $4.1 million jury verdict because he
does not meet all of the statutory requirements. See Brief of Petitioner, Rockwell, No. 05-1272,
pp. 9-13 (October 26, 2006) (a copy is on file with the author). Although the bounty is paid
from the government’s recovery, Rockwell points out that if the private party is dismissed,
Rockwell will not have to pay statutory attorney fees to the private party, which exceeds $10
million. /d. at p. 9 note 6.

2. The False Claims Act (FCA) is located at 31 U.S.C. §§ 3729-3733 (2000).

3. The question presented in the Rockwell case is: “Whether the Tenth Circuit erred by
affirming the entry of judgment in favor of a qui tam relator under the False Claims Act, based
on a misinterpretation of the statutory definition of an ‘original source’ set forth in 31 U.S.C. §
3730(e)(4)?” See www.supremecourtus.gov/docket/05-1272.htm. The thrust of Rockwell’s
argument is that the private party could not satisfy the “direct and independent knowledge”
requirements of the “original source exception” because he stopped working for the company
three years prior to Rockwell’s submission of false claims and he failed to see “the actual
fraudulent submission to the government.” See United States ex rel. Stone v. Rockwell Int’1
Corp., 92 F. App’x 708, 723 (10th Cir. 2004) (emphasis in original). The private individual, on
the other hand, argues that the Tenth Circuit properly found that his prediction that the system
would not work was based upon personal observations which satisfies the original source
exception, and that there is no requirement to actually see the false claim submitted to the
government. Id.
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he was an “original source” of the information to qualify for a reward.” The
parties, however, disagree over the legal standard to be applied to the “original
source” rule.

Because the FCA is the government’s most important tool in combating
fraud, it is vital for the courts to interpret and apply each of the provisions of
the statute properly.” The FCA contains several gui tam provisions that enable
a private party, known as a relator, to file a lawsuit on behalf of the government
to redress fraud against the government and to share in a portion of the
recovery.® The government needs help from private parties to combat fraud.’
In fact, 70 percent of the government’s civil fraud recoveries are from qui tam
cases filed by private parties.® The various segments of the statute combine to
create a delicate balance of rewarding those willing to step forward in filing
FCA qui tam lawsuits while setting appropriate parameters limiting purely
opportunistic behavior in certain enumerated instances.’

The FCA provides a graduating reward fee schedule between zero and 30
percent, depending upon either the “significance of the information”'® or “the
extent to which the person substantially contributed to the prosecution of the

4. Although this short description is helpful to begin to frame the issue pertaining to the
meaning of the “original source” exception, each of the conditions of the FCA have very
technical meanings and require precision. This Article methodically evaluates the statutory
framework and restates the standards and terms in a manner consistent with the text and
purposes of the statute.

5. Avco Corp. v. U.S. Dep’t of Justice, 884 F.2d 621, 622 (D.C. Cir. 1989).

6. The term “qui tam” is “short for the Latin phrase qui tam pro domino rege quam pro se
ipso in hac parte sequitur, which means ‘who pursues this action on our Lord the King’s behalf
as well as his own.”” Vermont Agency of Natural Resources v. United States ex rel. Stevens,
529 U.S. 765, 769 n.1 (2000). A “relator” is one who relates the fraud action on behalf of the
government. See United States ex rel. Karvelas v. Melrose-Wakefield Hosp., 360 F.3d 220, 225
(1st Cir. 2004) (“A ‘relator’ is ‘[a] party in interest who is permitted to institute a proceeding in
the name of the People or the Attorney General when the right to sue resides solely in that
official.” Black’s Law Dictionary 1289 (6th ed. 1990).”).

7. See infra Section I1.B—C.

8. These figures are based upon publicly available statistics provided by the Department of
Justice regarding its recoveries under the False Claims Act from FY 1987 through FY 2006.
See “Fraud Statistics” by Civil Division, U.S. Department of Justice, dated April 21,2006. The
author has a copy of these statistics on file. Over the past several years, there has been a
significant rise in the amount of civil fraud recoveries under federal programs. For instance, in
the first ten years after the 1986 FCA amendments, the DOJ recovered $4 billion, but during the
last ten years it recovered nearly $12 billion. Id.

9. See infra Section III.

10. 31 U.S.C. § 3730(d)(1) (zero to 10 percent range).
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action.”'" To be eligible for a reward under the qui tam provisions of the FCA,
it is generally not necessary for a relator to meet the definition of an “original
source.” There is, however, one notable exception: if the “public disclosure
bar” applies, a relator must meet the “original source exception.”'* However,
the public disclosure bar only applies in certain limited situations. First, an
enumerated public disclosure identifying the fraud allegations must occur (thus
creating an opportunity for the government to pursue the action on its own)."
In addition, in the face of a qualifying public disclosure, a relator is still
permitted under the FCA to proceed unless: (1) the qui tam suit is deemed
“based upon”'* the public disclosure, and (2) the relator is not an “original
source.”"”

In many qui tam cases each year, the parameters of the “original source
exception” to the “public disclosure bar” are at issue.'® Specifically, courts are
being asked to determine the type and extent of knowledge that a private person
must possess to qualify as an “original source.” The parties are often at odds
over what standard applies. To add to the confusion, various federal circuit
courts have applied a mixture of standards.'” For instance, in the Rockwell
case, Rockwell has asked the Supreme Court to define the term “original
source” as requiring a person not only to possess a certain high level of
firsthand knowledge of the fraudulent scheme, but additionally to have seen
with his own eyes the false statement submitted to the government.'® This
Article argues that such requirements would go beyond the plain text and
purpose of the statute.”” Rockwell’s proposed definition would also severely
limit the ability of large pools of relators from joining forces with the
government in a cooperative effort to recover ill-gotten gains from wrongdoers.

Not everything Rockwell proposes, however, is without validity. Rockwell

11. Id. (15 to 25 percent range). See also § 3730(d)(2) (a court utilizes a reasonableness
approach to setting the award in the 25 to 30 percent range in cases the government declines to
intervene.)

12. Id. at § 3730(e)(4)(A)—(B).

13. Id. at § 3730(e)(4)(A).

14. There is considerable debate over whether “based upon” means derived from or similar
to the publicly disclosed information. See infra note 89.

15. 31 U.S.C. § 3730(e)(4)(A)—(B).

16. Id.

17. This actually leads to forum shopping. The FCA permits nationwide jurisdiction and
has generous venue provisions. See id. at § 3732; infra notes 77-81.

18. Petition for a Writ of Certiorari, Rockwell, No. 05-1272, 2006 WL 886721 at *19
(April 4, 2006); 31 U.S.C. § 3730(e)(4)(A).

19. See infra Section I11.D.2.
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is correct that the various federal circuits have applied a wide range of
approaches when interpreting portions of the qui tam statute, particularly by the
public disclosure and original source provisions. Given the divergent
approaches taken by the lower courts, the time is ripe for the Supreme Court to
clarify the law and set forth a uniform standard for the original source
exception. This Article argues that the Supreme Court needs to establish a
uniform standard that applies to all gui tam cases regardless of which federal
circuit a particular case is filed. This argument will develop by surveying the
current legal landscape,” identifying the various hidden landmines,”' and
positing a formulation of the law that satisfies the goals and purposes of the
original source exception to the public disclosure bar of the FCA qui tam
provisions.”

II. EXAMINING THE FALSE CLAIMS ACT BACKGROUND

A. The False Claims Act

The False Claims Act “is the government’s primary litigative tool for the
recovery of losses sustained as the result of fraud against the government.”*
The FCA requires a person or company that knowingly submits false statements
or claims under any federal contract or program to repay three times the amount
of funds wrongfully obtained, plus civil penalties of up to $10,000 for each
false claim.** In short, the FCA is designed not only to deter companies from
cheating the government in the first place, but hit them hard in the pocketbook
if they do or attempt to do s0.”

20. See infra Section II1.C-D.

21. See infra Section 111.D.2.d, E-F.

22. Seeinfra Section IV. This article restates the law, but does not attempt to apply it to the
facts of the Rockwell case.

23. Avco Corp. v. U.S. Dep’t of Justice, 884 F.2d 621, 622 (D.C. Cir. 1989).

24. 31 U.S.C. § 3729(a) (2000). The statutory penalties are adjusted upward for inflation
under the Federal Civil Penalties Inflation Adjustment Act of 1990, 28 U.S.C. § 2461 (2000).
The penalty is currently $5,500 to $11,000. See 28 C.F.R. § 85.3(a)(9) (2002).

25. Actually, the FCA treble damage provision (31 U.S.C. § 3729(a)) is remedial in nature,
as it is designed to make the government whole. For instance, the treble damages not only
recoup the loss, but compensate for investigative costs, the relator’s share of the recovery, and
the loss of the use of the funds. In addition, because there is a scienter requirement and other
difficulties in proving fraud-based claims, the government often forgoes pursuing certain claims
or seeks less than single damages prior to trebling. In addition, by the very nature of
concealment, the government may not uncover the full extent of the fraud. Thus, treble damages
should be considered a rough substitute for the actual injury to the public fisc. The Supreme
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The FCA includes several gui tam provisions, which permit private parties to
file and participate in FCA qui tam lawsuits on behalf of the United States and
share in the government’s recovery.”® Since the 1986 FCA amendments added
the original source exception, the Department of Justice (DOJ)*’ has paid out
more than $1.5 billion in gui tam rewards, netting the government more than
$15 billion™ from companies submitting false claims under federal contracts
and programs.”’ Without the help of relators, the government would lose more
than one billion dollars per year because 70 percent of all government civil
fraud recoveries are from qui tam cases.”

B. The Public Disclosure Bar and Original Source Exception

The FCA was first enacted in 1863 during the Civil War, in an effort to
address the rampant fraud against the military during war time.”’ When seeking

Court has explained that the FCA’s treble damages provision was not completely punitive, given
the qui tam nature of FCA actions, i.e. the government might have to remit up to 30 percent of
its damage award to private plaintiffs, and the FCA contains no provision for interest. Cook
County, I11. v. United States ex rel. Chandler, 538 U.S. 119, 131 (2003). In addressing a RICO
case, the Supreme Court noted that the treble damage provision was remedial, not punitive.
PacifiCare Health Sys., Inc. v. Book, 538 U.S. 401, 406 (2003) (“Indeed, we have repeatedly
acknowledged that the treble-damages provision contained in RICO itself is remedial in nature.
In Agency Holding Corp. v. Malley-Duff & Associates, Inc.,483 U.S. 143,151,107 S.Ct. 2759,
97 L.Ed.2d 121 (1987), we stated that ‘[b]oth RICO and the Clayton Act are designed to remedy
economic injury by providing for the recovery of treble damages, costs, and attorney’s fees.’
(Emphasis added.) And in Shearson/American Express Inc. v. McMahon, 482 U.S. 220, 241,
107 S.Ct. 2332, 96 L.Ed.2d 185 (1987) we took note of the ‘remedial function’ of RICO’s
treble-damages provision.”).

26. 31 U.S.C. § 3730(d). The United States is the victim of the fraud, and the real party in
interest. The government is allowed an opportunity to elect to intervene in the case or decline
and allow the relator to proceed. Id. at § 3730(a)—(e).

27. The Civil Fraud Section of the Department of Justice in Washington D.C. is charged
with administering the qui tam program. The handling of specific FCA cases is a joint effort
between the Civil Fraud Section and the local United States Attorney’s Offices. Often, the two
offices combine forces and jointly work on particular qui tam cases. Today, the bulk of all
government civil fraud cases are qui tams.

28. See supra note 8.

29. The False Claims Act applies to any situation where a person or company makes a false
statement or false claim to receive federal funds to which it is not entitled. It includes moneys
received under contracts, grants, or programs, such as Medicare and Medicaid. In short, the
FCA applies to every single federal agency.

30. Of'the $15 billion in fraud recoveries, more than $10 billion were from qui tam cases.
See supra note 8.

31. The following cases discuss the historical background: United States ex rel. S. Prawer
& Co. v. Fleet Banks of Maine, 24 F.3d 320, 324-26 (1st Cir. 1994); United States ex rel.
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solutions to a national problem, Congress decided it needed the help of private
individuals reporting fraud. The rationale underlying the qui tam reward
program was the notion that the best way to catch a thief is to reward an
associate for betraying a confidence.’” In other words, it is “setting a rogue to
catch a rogue.”” Thus, a reward mechanism was built into the FCA wherein
private persons could sue as relators, representing the government’s interests
and receive a bounty from the damages they recovered for the government.*

In 1943, there was a turning point in FCA history. Because the original FCA
did not contain a vehicle for restricting suits based solely upon information in
the public domain, some parasitic individuals began a practice of filing qui tam
suits mirroring what the DOJ was already pursing without having any firsthand
knowledge of the misconduct. The issue of whether a purely parasitic suit was
permitted under the statute was the main issue in Marcus v. Hess.”> In that
case, the Supreme Court held that the plain language of the FCA did not bar a
person from relying upon criminal indictments as the sole basis for filing a qui
tam.”® n other words, a person could simply read the newspaper and find out
that the government indicted a company for fraud, and then go to the
courthouse and copy the indictment. The relator would be allowed to take the
information from the indictment and use it as the sole basis for a FCA qui tam
suit. In reaction to this decision, in 1943, Congress amended the FCA to
include a “government knowledge bar.”’

According to the courts, this new provision created a complete bar to all gui
tam suits where any information about the fraud was already somewhere in the

Springfield Terminal Ry. v. Quinn, 14 F.3d 645, 649-51 (D.C. Cir. 1994); United States ex rel.
Williams v. NEC Corp., 931 F.2d 1493, 1496-98 (11th Cir. 1991); United States ex rel. Minn.
Ass’n of Nurse Anesthetists v. Allina Health Sys. Corp., 276 F.3d 1032, 1041-42 (8th Cir.
2002).

32. Actually, the mechanism for using qui tam provisions had been used in England for
hundreds of years prior to the 1863 FCA and was adopted in other setting in the early history of
the United States. See Evan Caminker, The Constitutionality of Qui Tam Actions, 99 YALEL.J.
341-42 (1989).

33. United States ex rel. Foulds v. Texas Tech Univ., 171 F.3d 279, 293 (5th Cir. 1999).

34. Minn. Ass’n of Nurse Anesthetists, 276 F.3d at 1041. See also supra note 31.

35. United States ex rel. Marcus v. Hess, 317 U.S. 537 (1943).

36. Id. at 545.

37. The FCA was amended in 1943 “to provide that there would be no jurisdiction over qui
tam suits "whenever it shall be made to appear that such suit was based upon evidence or
information in the possession of the United States, or any agency, officer or employee thereof, at
the time such suit was brought.” Minn. Ass’n of Nurse Anesthetists, 276 F.3d at 1039 (citing 31
U.S.C. § 232(C) (1946); S. Rep. No. 99-345, at 12)). “The provision was explained as an
attempt to curtail parasitical suits in which the informer ‘rendered no service’ to the
government.” Id. at 1041 (citing 89 Cong. Rec. 10846 (1943)).
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possession of the government.”® For instance, in another watershed case, the
Seventh Circuit in Wisconsin v. Dean barred the State of Wisconsin from
bringing a qui tam suit based on Medicaid fraud which it had disclosed to the
federal government.”” In Dean, the Seventh Circuit ruled that the 1943
amendments to the FCA barred the qui tam suit, notwithstanding that it was the
State who reported the matter to the federal government.*” The relator was
barred because it filed suit after the federal government was told of the fraud
allegations.”'

The government knowledge bar, as interpreted by the courts, proved too high
a hurdle to sustain a goal of inviting private citizens to join together with the
government in combating fraud. In 1986, largely in reaction to Dean, Congress
deleted the government knowledge bar, replacing it with the current the “public
disclosure bar.”** The public disclosure bar, however, was not open-ended.
Rather, Congress enumerated the specific ways in which it would apply.” To
avoid repeating the same mistake of closing the door too tightly, however,
Congress added an “original source exception.”** Thus, even where there had
been a “public disclosure” of the fraud in a manner prescribed by the statute, a
person holding valuable information could still recover a reward by meeting the
FCA definition of an “original source.” In short, the public disclosure does
not apply in the first instance if the gui tam suit is not considered “based upon”
the public disclosure, and a relator is exempted from the bar (in instances where
it applies) if they meet the definition of an “original source.” *

38. Id.

39. United States ex rel. Wisconsin v. Dean, 729 F.2d 1100 (7th Cir. 1984).

40. Id. at 1104-07.

41. Id.

42. Courts have frequently stated that the 1986 amendments were in reaction to Dean. See
Minn. Ass’n of Nurse Anesthetists, 276 F.3d at 1041. See also 31 U.S.C. § 3730(e)(4)(A)
(containing the public disclosure bar). The legislative history also points out that fraud had
been steadily increasing, and there was an increased need of courting private citizens in fighting
fraud. See Legislative History, PL 99-562, October 27, 1986, 100 Stat 3153, at pp. 1-4 (listing
statistics, stating that the amount of fraud ranges from $10 to $100 billion per year, and that
“[d]etecting fraud is usually very difficult without the cooperation of individuals who are either
close observers or otherwise involved in the fraudulent activity.”).

43. See 31 U.S.C. § 3730(e)(4)(A)—(B).

44. Id. at § 3730(e)(4)(B) (containing the original source exception).

45. Id.

46. Id.
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III. ANALYZING THE LAW

A. An Overview of the Federal Claims Act

The FCA consists of five separate sections, each containing important
subparts and substantive provisions. Before analyzing the public disclosure bar
and original source exception, it is important to view them in context of the
whole statute. The FCA begins with § 3729, which defines the substantive
violation of the law prohibiting parties from knowingly submitting false claims
to the government.”” Next, § 3730 permits private persons to file and
participate in qui tam lawsuits on behalf of the government and share in the
recovery as a reward.* In addition, §§ 3731-3733 set forth certain procedures
governing the FCA, including the statute of limitations and procedures for the
government obtaining documents and testimony during its investigation.*

The key qui tam provisions are located in § 3730. Care, however, must be
taken not to simply lump together its various subparts. While it is important to
appreciate the relationship between the various portions because each has
unique functions, maintaining a proper distinction is vital for properly
interpreting and applying the statute. The beginning point is § 3730(b), which
establishes the right of private parties to bring a FCA lawsuit against those

47. Id. at § 3729(a). The text reads: “(a) Liability for certain acts. Any person who (1)
knowingly presents, or causes to be presented, to an officer or employee of the United States
Government or a member of the Armed Forces of the United States a false or fraudulent claim
for payment or approval; (2) knowingly makes, uses, or causes to be made or used, a false
record or statement to get a false or fraudulent claim paid or approved by the Government; (3)
conspires to defraud the Government by getting a false or fraudulent claim allowed or paid; (4)
has possession, custody, or control of property or money used, or to be used, by the Government
and, intending to defraud the Government or willfully to conceal the property, delivers, or
causes to be delivered, less property than the amount for which the person receives a certificate
or receipt; (5) authorized to make or deliver a document certifying receipt of property used, or to
be used, by the Government and, intending to defraud the Government, makes or delivers the
receipt without completely knowing that the information on the receipt is true; (6) knowingly
buys, or receives as a pledge of an obligation or debt, public property from an officer or
employee of the Government, or a member of the Armed Forces, who lawfully may not sell or
pledge the property; or (7) knowingly makes, uses, or causes to be made or used, a false record
or statement to conceal, avoid, or decrease an obligation to pay or transmit money or property to
the Government, is liable to the United States Government for a civil penalty of not less than
$5,000 and not more than $10,000, plus 3 times the amount of damages which the Government
sustains because of the act of that person. . . .”

48. Id. at § 3730.

49. Id. at §§ 3731-3733.
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violating the FCA’s substantive law provisions.™ In short, § 3730(b) creates
the substantive rights of qui tam plaintiffs, which courts must not disturb unless
specifically limited by another section of the statute.

Next, § 3730(c) addresses the relationships between the qui tam relator and
the government, including the role of the government in gui tam cases.” It also
addresses the relator’s right to participate in a case whether the government
intervenes or declines to participate.”® For instance, unless the government
shows good cause, the relator is a joint participant in cases where the
government intervenes.” The FCA also gives the relator the right to move
forward with the action even if the government declines.”

Section § 3730(d) provides awards to successful qui tam plaintiffs.” It
contains three differing categories, each with graduating ranges of amount of
awards, together with separate requirements for obtaining the amount of
rewards within such categories.”® For instance, one of the most common
situations is governed by § 3730(d)(1), which provides that if the government
joins in the qui tam lawsuit, the relator is entitled to a reward ranging between
15 and 25 percent of the recovery, depending upon the contribution of the
relator.”” That subpart, however, also establishes a different reward scale for a
qui tam lawsuit “based primarily” upon certain public disclosures.”® In such
instances, the relator receives between zero and 10 percent, based upon the

50. Id. at § 3730(b). See supra note 47 for the general language of the FCA substantive
violations.

51. Id. at § 3730(c).

52. Id. at § 3730(c)(1)—(3).

53. Id. at § 3730(c)(2)(C)—~(D).

54. Id. at § 3730(c)(3). Actually, there was a defect in the original qui tam provisions,
because it did not allow for a partnership of the government and relator. See United States v.
Health Possibilities, P.S.C., 207 F.3d 335, 342 (6th Cir. 2000) (“Although Congress enacted the
original FCA in 1863, it did not grant the government any intervention authority until the statute
was amended in 1943, see Pub. L. No. 78-213, ch. 377, 57 Stat. 608 (1943)”); United States ex
rel. Roby v. Boeing Co., 79 F.Supp.2d 877, 883 (S.D. Ohio 1999) (“The original version of the
FCA allowed anyone to bring a qui tam action and receive up to fifty percent (50%) of the
amount recovered. S. Rep. No. 99-345, at 8-10 (1986).”). Under the 1986 amendments,
however, a true partnership takes place. If the government intervenes, the relator continues to
participate, earning between 15 and 25 percent of the recovery. Id. at § 3730(d)(1). If the
government chooses not to intervene, the relator proceeds alone, earning 25 to 30 percent. /d. at
§ 3730(d)(2).

55. 31 U.S.C. § 3730(d).

56. Id. at § 3730(d)(1)—(2).

57. Id. at § 3730(d)(1).

58. Id.
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significance of the information and their role in the case.”

Another subpart, § 3730(d)(2), is devoted to situations where the
government declines to intervene in the case and the private party successfully
proceeds with the lawsuit.”* The private party receives between 25 and 30
percent of the recovery.®' The statute provides the court with authority to set an
amount within this range using a “reasonableness” standard.®

Section 3730(e) bars certain qui tam actions by private citizens.” It is
generally referred to as the “public disclosure bar.”® This prohibition,
however, has two important requirements for its application and one significant
exception. First, the public disclosure bar applies only if there has been a
public disclosure of the allegations in one of the enumerated ways listed in the
statute itself.” The second requirement is that the gui fam complaint itself must
be determined by a court to be “based upon” such public disclosure.”® If both
of these requirements are met, however, a relator who is an original source may
still pursue the case.

The “original source exception” to the public disclosure bar is found in the
next subpart, § 3730(e)(4)(B).”” In short, even where the public disclosure bar
applies, the FCA permits a relator to continue if the relator has “direct and
independent knowledge of the information on which the allegations are based
and has voluntarily provided the information to the Government before filing an
action.”®®

Before addressing the particular requirements of these qui tam provisions,
the author reminds the courts to guard against lumping together the purposes or
meaning of the qui tam provisions. Again, because each qui tam subpart has

59. Id.

60. Id. at § 3730(d)(2).

61. Id. Another provision of this subpart acts to limit recovery where the private party
initiated the fraud in the first place. Id. at § 3730(d)(5).

62. Id. at § 3730(d)(2).

63. Id. at § 3730(e)(4)(A).

64. Id. In addition, section 3730(e)(1)—(3) prohibits certain actions, such as suits by
military members against other military members, suits against Congress and other officials, or a
qui tam suit if the government has already filed a qui tam suit.

65. The statute limits the definition of public disclosure to the following ways: “in a
criminal, civil, or administrative hearing, in a congressional, administrative, or Government
Accounting Office report, hearing, audit, or investigation, or from the news media.” Id. §
3730(e)(4)(A). In short, unless the public disclosure fits one of these categories, the public
disclosure bar does not apply.

66. Id. See infra note 89 addressing the meaning of the term “based upon.”

67. Id. at § 3730(e)(4)(B).

68. Id.
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different functions, it is important that courts separately examine each segment.

For instance, there is danger in summarizing the statute as containing “dual
goals of encouraging whistle-blowers while discouraging parasitic suit[s].”*
There are many problems with such broad statements. First, the qui tam statute
is not limited to “whistleblowers” and there is no requirement that a relator be
an “insider” or ever have even worked for the wrongdoer.” In addition, outside
of the parameters of the public disclosure bar setting, the FCA does not limit a
qui tam complaint unless a FCA suit has already been filed by the government”'
or another relator.”” Moreover, the statute does not address “parasitic” behavior
in most instances, and it has no place under the statute unless the “public
disclosure bar” has been triggered. In short, precision is very important when
analyzing the ability of a relator to file a qui tam suit, determining which range
of recox;gry they are entitled, and whether a certain prohibition or exception
applies.

B. The Public Disclosure Bar
The public disclosure bar stems from the following language of the FCA:

(4)(A) No court shall have jurisdiction over an action under this
section based upon the public disclosure of allegations or
transactions in a criminal, civil, or administrative hearing, in a
congressional, administrative, or Government Accounting Office
report, hearing, audit, or investigation, or from the news media,
unless the action is brought by the Attorney General or the person
bringing the action is an original source of the information.

(B) For purposes of this paragraph, “original source” means an

69. United States ex rel. Waris v. Staff Builders, Inc., No. 96-1969, 1999 WL 788766, at *7
(E.D. Pa. Oct. 4, 1999).

70. A relator need not be an insider at all in order to qualify as an original source. United
States ex rel. Kennard v. Comstock Res., Inc., 363 F.3d 1039, 1045-46 (10th Cir. 2004).

71. 31 U.S.C. § 3730 (e)(3).

72. Id. at § 3730 (b)(5). The FCA also bars other rare situations, such as potential actions
by armed forces members against other armed forces members, id. at § 3730(e)(1), certain
potential actions against Congress, the judiciary, or senior executive branch officials, id. at §
3730 (e)(2)(A)—(B), or if the relator is convicted of a crime relating to the fraud allegations in
the qui tam complaint, id. at § 3730(d)(3).

73. Because the case before the Supreme Court involves the “original source exception,”
the thrust of this article is defining the proper interpretation of that subpart within the context of
the entire statute.
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individual who has direct and independent knowledge of the
information on which the allegations are based and has voluntarily
provided the information to the Government before filing an action
under this section which is based on the information.”

While the standard is plainly stated, its application has proved challenging.
The circuits have varied slightly in approach, as will be explored throughout
this article. Under this statutory scheme, if there are no public disclosures of
the type enumerated in the FCA, the public disclosure bar does not apply, and
the original source exception is not implicated.” In other words, a relator need
only establish that he is an original source if there was a public disclosure of the
type enumerated in the statute.

The reason the FCA today includes a “public disclosure bar” is to limit
purely parasitic qui tam suits in certain situations, like those that prompted the
1943 FCA amendments adding the “government knowledge bar.””® The reason
the 1986 FCA amendments replaced the government knowledge bar with the
public disclosure bar and its “original source exception” is because not
everyone who files after a public disclosure is a parasite and in recognition that
the 1943 amendment closed the door too tightly.

The courts have established a variety of ways of analyzing whether relators
are barred under the public disclosure bar or if they meet the original source
exception. While the standards are not in complete harmony, each court at least
begins by outlining its framework for evaluating the public disclosure bar.
Below are the various frameworks used by the circuit courts of appeals and an
analysis of the standards.

A few circuit courts simply restate the FCA language and begin applying the
facts to determine if the relator is an original source.”” Most circuit courts,

74. 31 U.S.C. § 3730(e)(4)(A)—~(B) (emphasis added).

75. E.g., United States ex rel. Aflatooni v. Kitsap Physicians Services, 163 F.3d 516, 524
(9th Cir. 1998) (citing United States ex rel. Wang v. FMC Corp., 975 F.2d 1412, 1416 (9th Cir.
1992)).

76. See supra note 28.

77. According to the First Circuit, “An FCA qui tam action may not be based on publicly
disclosed information unless the relator is the original source of that information. [31 U.S.C.] §
3730(e)(4)(a).” United States ex rel. Karvelas v. Melrose-Wakefield Hosp., 360 F.3d 220, 225
(1st Cir. 2004). The Second Circuit states with equal conciseness, “Under the False Claims Act,
a private party may maintain a qui tam action based on publicly disclosed allegations of fraud or
fraudulent transactions only if the party qualifies as ‘an original source of th[is] information.’
31 U.S.C. § 3730(e)(4)(A).” United States v. New York Med. Coll., 252 F.3d 118, 120 (2nd
Cir. 2001). The Third Circuit more broadly identifies the standard, as follows: “The
jurisdictional bar provision operates to exclude qui tam actions based upon allegations of fraud
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however, begin by recognizing that a relator need not establish that he is an
original source, unless there is a finding that the complaint is based upon a
public disclosure of the allegations or transactions in one of the manners
enumerated in the statute. These courts apply a gateway analysis, ® frequently
using a two-,” three-,*" or four-*' prong approach for jointly evaluating the

or fraudulent transactions that have been publicly disclosed prior to their filing. The provision
was ‘designed to preclude qui tam suits based on information that would have been equally
available to strangers to the fraud transaction had they chosen to look for it as it was to the
relator.” United States ex rel. Stinson, Lyons, Gerlin & Bustamante, P.A. v. Prudential Ins. Co.,
944 F.2d 1149, 1155-56 (3rd Cir. 1991). This provision does, however, contain a ‘savings
clause,” preserving suits brought by an ‘original source’ of the information even where there
have been prior public disclosures.” United States ex rel. Paranich v. Sorgnard, 396 F.3d 326,
332 (3rd Cir. 2005).

78. The Sixth Circuit uses a series of gateway questions: “In determining whether the
jurisdictional bar of § 3730(e)(4) applies to a relator’s case, we consider: ‘(A) whether there has
been a public disclosure; (B) of the allegations or transactions that form the basis of the relator’s
complaint; and (C) whether the relator’s action is ‘based upon’ the publicly disclosed
allegations or transactions.’ Ifthe answer is ‘no’ to any of these questions, the inquiry ends, and
the qui tam action may proceed; however, if the answer to each of the above questions is ‘yes,’
then we must determine whether the relator nonetheless qualifies as an ‘original source’ under §
3730(e)(4)(B), in which case the suit may proceed.” Walburn v. Lockheed Martin Corp., 431
F.3d 966, 974 (6th Cir. 2005) (citations omitted).

79. The Seventh Circuit adopts a method of asking just two questions, “To determine
whether a relator has the right to bring a suit, we first look to two questions: Was the
information on which his allegations are based ‘publicly disclosed’ and, if so, is the suit based
on the publicly disclosed information. If not, he avoids the public disclosure bar. However,
even if his suit is based on public information, he can still proceed ifhe is an ‘original source’ of
the information.” United States v. Emergency Medical Associates of Illinois, Inc., 436 F.3d
726, 728 (7th Cir. 2006). According to the D.C. Circuit, “Under the FCA, a private party may
bring suit for fraud committed against the United States. The ability to bring such actions is
limited by the ‘public disclosure’ provision of the Act, which divests courts of jurisdiction over
claims ‘based upon the public disclosure of allegations or transactions’ in specified types of
public proceedings, ‘unless . . . the person bringing the action is an original source of the
information.” 31 U.S.C. § 3730(e)(4)(A). . .. This creates a two-step process in which a court
decides whether the action is based on publicly disclosed information, and if so, whether the
plaintiff may still proceed because he is an original source of that information.” United States
ex rel. Settlemire v. District of Columbia, 198 F.3d 913, 915 (D.C. Cir. 1999).

80. The Fourth Circuit states: “Dismissal of this suit was proper if the gui tam complaint
was 1) ‘based upon’ information 2) that was ‘publicly disclosed’ and 3) [relators] were not the
‘original source’ of this information.” Grayson v. Advanced Mgmt. Tech., Inc., 221 F.3d 580,
582 (4th Cir. 2000). The Fifth Circuit asks: “‘(1) whether there has been a ‘public disclosure’ of
allegations or transactions, (2) whether the qui tam action is ‘based upon’ such publicly
disclosed allegations, and (3) if so, whether the relator is the ‘original source’ of the
information.”” United States ex rel. Reagan v. East Texas Med. Ctr. Reg. Sys., 384 F.3d 168
(5th Cir. 2004) (citations omitted).
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public disclosure bar and original source exception. For instance, the Eleventh
Circuit uses the following standard:

A three part inquiry determines if jurisdiction exists: (1) have the
allegations made by the plaintiff been publicly disclosed; (2) if so, is
the disclosed information the basis of the plaintiff’s suit; (3) if yes,
is the plaintiff an ‘original source’ of that information. ... A court
reaches the original source question only if it finds the plaintiff's
suit is based on information publicly disclosed.*

Each of the standards used by the circuits are designed to reach the same
conclusions: (1) Was there a qualifying “public disclosure” under the Act? If
s0, (2) Was the qui tam “based upon” the public disclosure? If so, (3) Was the
relator an “original source”? Although the widely varied frameworks used by
the circuits for evaluating whether the public disclosure bar applies appear
capable of reaching similar conclusions, there is an opportunity in Rockwell for
the Supreme Court to pronounce a uniform standard. The need for a single-
standard framework addressing the public disclosure bar is heightened by the
fact that the circuits also apply widely varying approaches to the specific
application of the original source exception, as shown below.

81. According to the Tenth Circuit, “The jurisdictional inquiry under 31 U.S.C. §
3730(e)(4)(A) & (B) requires a four-step analysis: (1) whether the alleged ‘public disclosure’
contains allegations or transactions from one of the listed sources; (2) whether the alleged
disclosure has been made ‘public’ within the meaning of the False Claims Act; (3) whether the
relator’s complaint is ‘based upon’ this public disclosure; and, if so, (4) whether the relator
qualifies as an ‘original source.” . .. A court should address the first three public disclosure
issues first. Consideration of the fourth, ‘original source’ issue is necessary only if the court
answers the first three questions in the affirmative.” United States ex rel. Grynberg v. Praxair,
Inc., 389 F.3d 1038, 104849 (10th Cir. 2004) (citations omitted). The Eight Circuit states,
“The circuits also agree that the jurisdictional inquiry turns on four questions: (1) whether the
alleged ‘public disclosure’ [was made by or in] one of the listed sources; (2) whether the alleged
disclosure has been made ‘public’ within the meaning of the FCA; (3) whether the relator’s
complaint is ‘based upon’ this ‘public disclosure’; and if so, (4) whether the relator qualifies as
an ‘original source’ under § 3730(e)(4)(B).” Hays v. Hoffman, 325 F.3d 982, 990 (8th Cir.
2003) (citing United States ex rel. Holmes v. Consumer Ins. Group, 318 F.3d 1199, 1203 (10th
Cir. 2003) (en banc)). In a prior decision, however, the Eight Circuit stated the test as asking
three questions: “Applying the section requires us to answer three questions: (1) Have
allegations made by the relator been ‘publicly disclosed’ before the qui tam suit was brought?
(2) If so, is the qui tam suit ‘based upon’ the public disclosure? and (3) If so, was the relator an
‘original source’ of the information on which the allegations were based?” U.S. ex rel. Minn.
Ass’n of Nurse Anesthetists v. Allina Health Sys. Corp., 276 F.3d 1032, 1042 (8th Cir. 2002).

82. United States ex rel. Cooper v. Blue Cross & Blue Shield of Fla., Inc., 19 F.3d 562,
565, 565 n.4 (11th Cir. 1994) (citations omitted).
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C. The Original Source Exception

Once a court determines that the qui tam is based upon a qualifying public
disclosure, the court then turns its attention to the original source exception. As
with the public disclosure analysis, the circuits vary widely in their approach for
establishing a framework to follow for the original source exception.

A few circuits follow a simple approach of identifying the few essential
elements of the original source exception. For instance, the Fourth Circuit
states, “[relators] are an ‘original source’ if they have ‘direct and independent
knowledge of the information on which the allegations are based and ha[ve]
voluntarily provided the information to the Government before filing [suit].”””*

Other circuits set forth either a two-** or three-*" part test for measuring the
original source prong. The basic difference is whether the phrase “direct and
independent knowledge” is broken into two discrete components when defining
the phrase.

The two-step framework is the better approach, giving meaning to each word
in the statute. In fact, virtually all courts have attempted to provide meaning to
both words “direct” and “independent.”® Although a few courts still treat the

83. Grayson, 221 F.3d at 583. The Tenth Circuit approaches this standard with equal
simplicity: “In the final step of the analysis, we look to § 3730(e)(4)(B), requiring an original
source to have ‘direct and independent knowledge of the information on which the allegations
are based’ and to have ‘voluntarily provided the information to the Government’ prior to filing
suit.” Grynberg, 389 F.3d at 1052. The Eighth Circuit provides a longer description of the
process, “In the 1986 amendments, Congress defined ‘original source’ as ‘an individual who has
direct and independent knowledge of the information on which the allegations are based and has
voluntarily provided the information to the Government before filing an action